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UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF FLORIDA
MiAaMI D1VISION
www.flsb.uscourts.gov

Inre: Chapter 7

CERTIFIED, INC.; Case Nos.:  09-33115-RAM,;
GLOBAL BULLION TRADING GROUP, INC.; 09-33124-RAM; and
and WJS FUNDING, INC. 09-33128-RAM

Debtors. @ JOINTLY ADMINISTERED

SONEET KAPILA, Chapter 7 Trustee for
jointly administered bankruptcy estates
Certified, Inc.; Global Bullion Tradi
Inc.; and WJS Funding, Inc.,

Plaintiff, \Ag q
O \@
V. § R . . &@ @Q\ . 6% ,b/‘\

ODL SECURITI re co
ODL SECURI MU T a for ora

ODL GRO MITE eign tion; %
FOREX CAPITAL ETS elgware mited lia |tyc

FXCM SECU are Ii d‘hablllt%)u;pan
,a fore| porat| @

FXCM SECUR

FXCM INC., a De awar ratlo
FXCM HOLDINGS, DeI mlted & ycompany

Defendants.
X R &
N
SECOND AMEND, MP TO AVOID AND RECOVER
PREFERENTIAL A AU TRANSFERS AND FOR DAMAGES
Plaintiff, Soneet Kapidg, as& 7 Trustee (hereinafter referred to as “Plaintiff” or

“Trustee”) for the jointly administered bankruptcy estates of Certified, Inc. (“Certified”), Global
Bullion Trading Group, Inc. (“Global Bullion”) and WJS Funding, Inc. (“WJS Funding”)

(collectively the “Debtors”), pursuant to Sections 542, 544, 547, 548, and 550(a) of Title 11 of
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the United States Code (the “Bankruptcy Code”), the federal Racketeer Influenced and Corrupt
Organizations Act (18 U.S.C. 88 1961 et seq.) (the “RICO Act” or “RICQO”), and Sections
726.101 et seq. of the Florida Statutes, and Fed. R. Bankr. P. 7001, hereby sues Defendants,
ODL Securities, Inc., a Delaware corporation (“ODL-US”); ODL Securities Limited, a foreign
corporation (“ODL-UK”); ODL Group Limited, a foreign corporation (ODL-US, ODL-UK, and

ODL Group Limited, collectively referred to as “ODL”); Forex Capital Markets, LLC, a

Delaware limited liability company; FXCM SecugtsSLLC, aware limited liability

company; FXCM Securities Limited, afc@ onr % ); FXCM Holdings,

yand I(CM nc., a&@are cn@on (%@

es, LL @(CM u@% |Qs L
Inc., collectively, “FXCM”@C @Cou @' » Mgd:ms,(&, &@8}

recover damages fo ferentigiand Iraudu u& fers@o or fo eneflt
Defendants, law c@ iolati the Rl er violations

fo @ com
as noted hereg \there tiff a@ the f&wmg
Ap e
\ 6 RY SM

m Def role@pjlme broker and clearing broker —

LLC, a Delaware limited liability cc&

Capital Markets, LLC, FXCM S@&n

1. This I
and as a vital promoter aK!&)@Rte ebto tain, but not all, of the Debtors’
insiders operated a Ponzi scheme t h the in which massive trading losses were
camouflaged from custom @1 cre §I5e account statements and misrepresentations
about the Debtors’ past finafiCial p&% nce. The Debtors conducted substantially all of their

precious metals trading through Defendants and, since at least 2005, paid Defendants millions of

dollars in fees.

2.
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2. Although, during the course of their relationship, Defendants clearly knew, were
on inquiry notice of, or should have known of the fraud conducted by the culpable Debtor
insiders through the Debtors, Defendants nonetheless continued to provide lucrative prime
brokerage and clearing services to the Debtors, which the culpable Debtor insiders needed to
perpetuate their fraud. Among other things, the culpable Debtor insiders transferred cash into
margin accounts with Defendants, which was an integral facet of the scheme concocted by
certain, but not all, of the Debtors’ insiders. Abs W inf&s of cash, the Debtors’ trading

losses would have stopped, the trading acco nt ou @@een cI nd the scheme would

have come to an end. \® @.6 Q%
3. Defendants’ cour@onduct respec@te D he c

provision of prime broke%\% cle \wces ce of@ts mdwat‘bf a ﬁ;@w
although

Ponzi scheme - can upport asgertlon Lgkg’falth end§n nlflcan

Defendants kn Debt(bactual erfor showe@cswe efendants
acted inconsi ntIy t kno actlv romot the Debtor busmesses and
soliciting new ers f Q%ase C ms of Ve ga Defendants were in a
position to put a stop @onm % that irtg opgrate hrough the Debtors but, either
through gross negllgence or fuI chgi d to '&\/ action and instead continued their
lucrative relationship Wlt Debto he| e insiders by doing nothing. Importantly,
there were innocent Debtor mﬁ@ v@Q proper warning from Defendants, were in
positions to take action to the ebtor insiders from abusing their positions and

acting to the detriment of the Debtors’ otherwise legitimate business.
4, In addition to Defendants’ self-serving promotion of the investment scheme
operated through the Debtors, Defendants also engaged in dishonest trade execution practices
3.
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whereby they created and deployed automated computer algorithms in Defendants’ back-end
software to improperly profit from customers such as the Debtors.

PARTIES, JURISDICTION AnD VENUE

THE PARTIES
Plaintiff
5. On October 26, 2009 (the “Petition Date”), the Debtors each separately filed
voluntary petitions for relief under the Bankruptc &n th&lamr Division of the United

States Bankruptcy Court for the Southern

?2',
6. On October 28, 200 the Deb tor Jorntlcpa Verj Qwer @

Motion for Order Appointing a(@ r11@ WhIC Q‘ % w
granted. Plaintiff was then%omted@s hapteq&te n hereaffbpo &
ion of

request of each of t@abtors C)Cqurt en@ & ing the dm|n|
co @@ Chapter 7 of

the Debtors’ ¢ ubseu@tly the case nve cas

the BankruptCy Code @ter 7” Q /\
7. ppo@d act@a’pter @S for the Debtors’ jointly
administered bankru @\tes

8. In February «nd M% muI(@*edltors of the Debtors’ bankruptcy
asSigne

estates unconditionally a revoca ebtors’ estates the right to prosecute all
claims the assigning mdmdua&w or m@e had against Defendants in connection with
their business dealings Wi@ De r@\ Defendants.

9. In accordance with 11 U.S.C. 88 541(a)(7) and 704(1), all of the claims
unconditionally and irrevocably assigned to the Debtors’ bankruptcy estates by the
creditors/individual claimholders are now deemed “property of the estate[s]” acquired after the

4
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commencement of the jointly-administered bankruptcy cases, which the Trustee is authorized to
“collect and reduce to money” on behalf of the estates.

10. Because those assigned claims are now property of the estates, the Trustee is
prosecuting this action on behalf of the Debtors as well as on behalf of the individual
claimholders whose claims now belong to the estates.

11.  Asassignee, the Trustee stands in the shoes of the assigning creditors, thereby

assuming all rights and interests that the assignin itors éve in the causes of action set forth
herein and becoming subject to all defenses ul%@een ass galnst the assigning

creditors, not the Debtors. 0 %

12.  ODL-USis @war@o ation \ pri c place of gbessl

Chicago, IL. At allﬁs«matec)egeto OK asa ed tg busm in, did

conduct busin Nand ha@mmu s W|th tate of

13. %?& forei atlon its pr al place&\usmess located in

London, Engla@l all t@enalﬁ@ ODL&’E au@&to conduct business in,
did conduct business§ ad @n con@ thg Sta: bof Florida. ODL-UK’s
it

contacts with the Un a’@cludl% with t& of Florida, were continuous and
systematic; and ODL-U posefuhg@v iled @the privilege of conducting activities

within this forum. Specificall&QE-UK @Qd in the following activities, inter alia, in the

United States, including i@sm&@%:

a. Solicited clients through its agents Andrew Riddell, Joint Head of
Commodities at ODL (“Riddell””), Adele James, a Fund Manager at
ODL (“James™), Christopher Laird, Head of Sales at ODL (“Laird”),
and others;

b. Maintained a branch, office, or place of business;

_5_
SILVER LAW GROUP

11780 West Sample Road e Coral Springs, Florida 33065 e Telephone (954) 755-4799 ¢ Facsimile (954) 755-4684
www.silverlaw.com



Case 11-02725-RAM Doc 63 Filed 04/03/12 Page 6 of 64

¢c. Maintained bank accounts at Wachovia Bank N.A., into which it
directed its clients to transfer their funds;

d. Maintained a web site accessible to, targeted at, and for the use of, its
U.S.-based clients, including those in the State of Florida.

14.  ODL Group Limited is a foreign corporation with its principal place of business
located in London, England. At all times material hereto, ODL Group Limited conducted its

principal activities through ODL-US and ODL-UK. According to its own audited Financial

.
The directors pleas 1’&'%Q
presenti eie repor@
audi cial state of
for
e

O
205?é€r§nded 71 9 @

Statements for the year ending December 31, 2006

};g?‘i

differergss. o
and o

-iil-, : ance. T[ ”‘\ n ~
Wc' E'_C'd]lt']l'm@l_
S’%LIC‘S Ltd JFN:.’\‘ Peurities Inc.
(Highlighting added for emfhéﬁ By @Qg its principal activities through ODL-US and
et W

ODL-UK, ODL Group Li

0 uently authorized to conduct business in, did conduct
business in, and had minimum contacts with, the State of Florida. Moreover, ODL Group

Limited’s contacts with the United States, including those with the State of Florida, were

_6-
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continuous and systematic; and ODL Group Limited purposefully availed itself of the privilege
of conducting activities within this forum.

15. Forex Capital Markets, LLC is a limited liability company organized and existing
under the laws of the State of Delaware with its principal place of business located in New York,
NY. Forex Capital Markets, LLC — which is jointly owned by FXCM Holdings, LLC and
FXCM Inc. —is authorized to conduct business in, did§1duct business in, and has had

minimum contacts with, the State of Florida.
*

16. FXCM Securities, LLC is a elg&re Jt @lablllty any with its principal

place of business located in New Y<\ FXC r|t|es€9 is autr)@ @

business in, did conduct busmes@ d ham mmu@utact IQe St

A Q‘ Q&b orld%
17. FXCM- UP%%formg@\oatlon Qprl place of busiess |

London, England,; a@ the en@o;merl S OD As tb&essor
ODL-UK, FX wgs&lltime \I here thor| e@ ond ess in, did

»N

conduct busin®ss in, S had r& contac%/lth th tate of Florl . FXCM-UK’s

contacts with t?‘@ted SKQ Udlfﬂ@ with @afb of @‘ were continuous and

systematic; and Fxcg@urp%% avalla\@f the,p%ege of conducting activities

within this forum. SpeC|f|c &aged |@g&lowmg activities, inter alia, in the
e State O

United States, including i

ida;
a. Solicited clj t rou h@ll James, Laird, and others;

b. Mamta@a bra e, or place of business;

c. Maintained bank accounts at Wachovia Bank N.A., into which it
directed its clients to transfer their funds; and

d. Maintained a web site accessible to, targeted at, and for the use of, its
U.S.-based clients, including those in the State of Florida.

7.
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18. FXCM Inc. is a Delaware corporation with its principal place of business located
in New York, NY. FXCM Inc. is authorized to conduct business in, did conduct business in, and
has had minimum contacts with, the State of Florida.

19. FXCM Holdings, LLC is a Delaware limited liability company with its principal
place of business located in New York, NY. FXCM Holdings, LLC is authorized to conduct

business in, did conduct business in, and has had minimum contacts with, the State of Florida.

20. Upon information and belief, FXC uired ODL-US’s entire business
operations in or around January 2009. Accqydi Iée\ L sold its U.S.
business to FXCM in January 2009 Kﬁbﬁem eqm% to @ to $3@on @I to
operate in the U.S. ODL had pr@ly bee for r ory b@~ y t?@nal
Futures Association. \ %\ qq

21, Sim@ wpon n1at|on $quwgd@ms
% Limi

business operaty s part 8n acquyj @\ ODL or a % ne 2010.

ODL Group ited j Xntly

22. @h al@@'s bna@yperati @&h d(@:&lly and abroad, have
been purchased by, § ed |nt\ Wijh%l\/l carrying forward those

*
business operations and all i | ts relﬁ@e 0as tt@cessor-in-interest entity to ODL. In

a press release announcm'\ae mer g@@(he combined companies will operate as
one of the largest non-bank fo@r ers g@Q/ servicing over 200,000 live trading accounts

with combined client asse xce 0@ $800,000 million.”

23. FXCM expressly or impliedly assumed the obligations of ODL; the transaction as
described above was a de facto merger; and FXCM treated the ODL customer accounts as a mere
continuation of ODL’s business simply under the FXCM brand name. Upon information and

_8-
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belief, the transactions were instigated by ODL’s inability to meet increased U.S. regulatory
requirements.

24.  Commenting on the acquisition, Drew Niv, CEO of FXCM, said in a published
report: “For several years, FXCM has been working towards becoming a major player in
Europe. The deal with ODL will provide us with a great opportunity to achieve this. We believe
FXCM will be the only retail forex firm with a truly%l footprint. In an industry in which size

and scale are important, this is a major advanta
25. ODL’s former employees ar§no @); XC@he continuity of

management, personnel, and cllent@ supp tafl ding @facto% r@

ODL’s website, www. odlmarket@ coanQ)ns conu@lon (Q‘ nes@ q
FXCM by stating that ODt\ cha@ nam \@:s \ er under't XC)\%

group of compames@th c) R ‘\ 6@' ,b‘
S FXOm
SECURITIES
We've chang
Limited, a member,

$“ @ _ g@ comp
+ FXCM Inc. is Ilsted k tock Q s our customer service
Exchange
\/ Globally regulated in 8 c Financial strength of a global trading
26. FXCM’s descrw&@lts c@y history on its website is no different. FXCM

states that “Forex Capital@ets X®\)‘ was founded in 1999 specializing in forex trading
and that in 2010 FXCM was listed on the New York Stock Exchange. In so describing its
history, FXCM itself does not distinguish between its own separate legal entities, instead
referring generically to itself as FXCM, to wit:
9.
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1 999 Forex Capital Markets (FXCM) founded specializing in forex trading

2001 FXCM becomes a Futures Commission Merchant

Forex Capital Markets Ltd. becomes FSA regulated, opens UK office

2003 FXCM launches DailyFX.com
2007 FXCM crosses 100,000 account threshold
2008 FXCM opens offices in France and Australia
Forex Capital Markets Ltd. begins offering CFD Trading
2009

FXCM opens office in Dubai @
2010 FXCM is listed on the New York Stock Ex:hare SE) tlcfer symbol "FXCM"
M, i 2 hold and s o g cortrling
Odigs LLC refagnces on i sfe

FACH In,, a publly traded company e on the New York Stck Exchange Nerest n FACH

For Capial Markets, LLC ('FXCH LLC') s a drec cpering o bd

=
=N
o
=
—

0

incluing FYCH Holings, LLC an Frex Captl Mer ets

See http://www.fxcm. com/ﬁ@_\/_@g (ng@g and er:mlng ﬁ&r }@%
217. Bas&$ agwhlch F erates a@) sed O@A

acknowledgemg@ it vaw egal g t®\s func‘ﬁ bein @e\efc are all
proper defe&s in thqﬁ\lon @ Q\ ,

Q(b' A@JURI@DN AN& (0
28.  This C&@Jur @1 over¢t purs to 28 U.S.C. §§ 157(a) and

1334(b).

29. The clalm av0|d % re f preferential and fraudulent transfers are
core proceedings and, therefor ﬁ@ourt orized to hear and determine all matters
regarding this case pursu@% U XlS?(b)(Z)(A) (F), (H), and (O).

30.  The claims for common law causes of action and for violations of the RICO Act
are non-core proceedings as to which the Trustee consents to the entry of final orders and
judgments by this Court.

31.  Venue is proper in this Court pursuant to 28 U.S.C. 88§ 1408 and 1409.

-10 -
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GENERAL FACTUAL ALLEGATIONS

THE DEBTORS’ HISTORICAL BACKGROUND

32. Prior to the Petition Date, the Debtors engaged in legitimate business activities,
including contracting with third parties to purchase and sell precious metals on behalf of
domestic and international investors, some of which were purchases of spot transactions traded
on the London bullion markets. The Debtors operated for the purpose of selling spot transactions

in gold, silver, palladium, and platinum through | d transactlons The Debtors worked
with entities regulated by the Commodities u&e’s mmw&nd the National
Futures Association, as well as othe M@Ttles suc&end 6%
33.  Certified was inc ted st 7 1
34.  On DecemB 199@hlech , Inc. @ge;ﬂ G (?
r any @ fyea comp }Xen

/
changed its na m Sch rou aI BulNon Mar8& OO% @
5. n No §r8 20 Fun asin or ted W Funding owned and

registered the fl’.l; ame gem ntlnually conducted
separate business uncé @Ictlt e unu ion, D%

36.  Global Iln(kgred it rs the&h to finance their purchases of gold

and other precious metal&kough C’\M urt Funding also used CAM as the

incorporated and ope edand tured cus

clearinghouse for margin purc prec@etals by its own customers.

7. In 2007, CRtifjed regast 0 conduct business under two fictitious names: (i)
Certified Clearing and (ii) Internatii% Bullion Brokerage Services. Certified Clearing took
over the role of CAM in 2008 to serve as the “new” clearinghouse for all margin purchases of
precious metals by Certified and/or Global Bullion customers.

- 11 -
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38. In October 2008, Global Bullion shifted some or all of its existing customers to
Certified. Global Bullion sent letters to customers to inform them that their accounts would be
converted to Certified accounts by the end of October 2008.

39. From October 2008 until the Petition Date, in essence, Certified followed the
same business model as WJS Funding and Global Bullion.

40. Certain, but not all, of the Debtors’ insigers acted to the detriment of the Debtors’
otherwise legitimate business by conducting a Poe&me&lgh the Debtors in which only a

small portion of the funds that the Debtoggé tomers @mvested in precious

metals and the remainder was usedK der in esto and t@ltthe& D%@
insiders. K @ Q

41.  Asaresult 01\\!%& culp@e tor m%@c‘: he Debto%re 7@
file for bankruptcy. $ C) R Q
42.

r Schl (“Sch |mar|I aII material
times, Schlec acted the est intergefs. The%ebtorsllve/\ere extended

through the De@wts a@@conm@d bec 'thelré%d life, Schlecht was
able to continue his f@bug thors %e De , and was able to continue to

dissipate, divert, and deplet {\asset @J any ¢ @ondlng benefit to the Debtors.
eri wly controlled the Debtors and, at all

material times, he acted agam@ggebtor@Qnterests The Debtors lives were extended

through the Defendants’ aQo)able r@t, and because of their extended life, Gomer, together

43. Frederick er (“G

with Schlecht, was able to continue his fraud through the Debtors, harming the Debtors, and was

-12 -
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able to continue to dissipate, divert, and deplete their assets, without any corresponding benefit
to the Debtors.*

44, Although Gomer and Schlecht, as culpable Debtor insiders, primarily controlled
the Debtors, they did not solely own or control each of the Debtors. Gomer and Schlecht,
together with other culpable Debtor insiders, owed a fiduciary duty to the Debtors and breached
that duty.

45, Certain officers of the Debtors wee@mpl cit |n Schlecht and Gomer’s

misconduct towards the Debtors, had decisi n-i m% ty on of the Debtors, and

exercised actual authority to Iegallyw Debt Q%

‘\
F L BA ?‘ Q
46. FXCMiis a‘s\\ﬁo ocla@})bal ow wde@o exch n re| q

exchange (Forex) tra, gand r@d servm\jq l, %@nal an Idual cbe ers
/
worldwide. $ é\ @

47. @he F% \rket IK@AWME xcha& financial m ket for the trading of
currencies and f§ us m%@umm@ransac i Whlc@m the 1970s and is

currently the largest @t I|q C|al m e wo

48. Accor g to shed r argest and fastest growing retail,
online, over-the-counter, %‘ex deal Q[es In 2005, FXCM had over 55,000
retail accounts. By 2006, FX% over accounts trading through its platforms; and, in

2007 and 2008, that num reas @er 100,000 accounts trading. In 2009, FXCM
continued to grow its accounts tradlng which increased to more than 150,000. Upon

information and belief, FXCM had, as of September 30, 2010, over 174,000 accounts trading

! Schlecht and Gomer deny that they acted against the Debtors’ best interests or conducted a fraud through the
Debtors.

~13-
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through its platforms from over 180 countries, with an average of over 6,700,000 trades executed
each month.

THE MULTI-LAYERED RELATIONSHIP BETWEEN THE DEBTORS AND DEFENDANTS

49.  Prior to the Petition Date, some or all of the Debtors had been investment clients
of ODL since as far back as 2004. In 2004, WJS Funding entered into a written customer
agreement and opened an account with ODL for the purposes of trading in the Forex market and
investing through ODL.

50.  Similarly, in June 2007, Cert flegaqt % rltte tomer agreement and
d i¥ested

opened an account with ODL throu h Certlfle CPEIOUS %
51. In 2009, ODL d&@%oard @IOHS foreANS Fu ran@ertlf

ownership of WJS Fundin @ L a

2. In adqj %om tlng their \ng)orate l@ as cI| DL, b/‘&btors
also entered in o@lten agagments w @ to se@tro@\g\B r ODL by
soliciting funts from th@%tors @rs and pectlet mers an channellng those

funds to ODL. @creat d 4@% n@websn @mr cu@sto the Debtors. ODL
served as a financial @ rov%@dy, wH@ able t%tlate and execute the
necessary exchange-baSed trf\/}gmns e@ fund(@(ers and credit extensions required
to effectuate the Debtors tomers %

53.  ODL did not co (Qppro ue diligence of the Debtors before conducting
business with them. For @)Ie t \n agreements entered into between the Debtors and
ODL were replete with material fai;ug errors and omissions made by the culpable Debtor
insiders — all of which ODL should have been aware were errors and omissions and on which
ODL should have received clarification or correction before ODL accepted any funds from the
Debtors.

14-
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54. Some of the information required to establish a new ODL customer account for
the Debtors was left blank, some of the information relied upon by ODL was unresponsive to
ODL’s new client questionnaires, and some of the information outright contradicted the
requirements a client had to satisfy to open a new account with ODL.

55. Similarly, ODL ignored and failed to investigate the extent to which Schlecht, one
of the Debtors’ principals, dominated the Debtor entities and how his influence might detract
from the legitimacy of the Debtors’ operations. Ppt the D, btors involvement with

Defendants, Schlecht had a long and trou@k&ry atio ures Association

(“NFA”). Schlecht had been susper@ eN < the scjpof nm@aﬂo%%
before the NFA, and ultimately @ew his ershi ‘tha Qulat?,@/

2002. He also was permz@*njo@\on pra ithin jUI’ISdICtI the q!
Commaodity Futures ding C |s§|on,& IS pre Qloonled@)vert ebtors —

something that appea@have rblat isre aé\
&esm ‘llbk glaring @/mes,%al mc&umes an terlal omissions

*
from the Debto@w ac M well a c')bml sence of Schlecht, the
industry rogue — ODlao@d all ccount @ QD%entlonally ignored these “red

flags” in its own documenta’\%d ac enmg %@es so ODL could generate
additional fees from the inves % D@nd their customers.

OLLARS IN TRANSFERS FROM THE DEBTORS
INSIDERS IN MISAPPROPRIATING FUNDS

DEFENDANTS RECEIVED S
AND ASSISTED T BLE D

57. From January ZOOSM

wire transmission or otherwise, approximately $18 million dollars as summarized in the chart

e Petition Date, the Debtors sent to Defendants, by

attached hereto as Exhibit “A.” Those payments are referred to herein as the “Transfers.”

~15-
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58.  Atall times material hereto, Defendants knowingly accepted the funds they
received from the Debtors and fully understood their relationship with, and obligations to, the
Debtors and their customers.

59. In violation of those obligations, ODL created a rebate account (the “Rebate
Account”) into which ODL deposited over $2 million of funds that ODL had received from the
Debtors. The Rebate Account was created by ODL gﬂpersonal piggy-bank” for Schlecht and

certain, but not all, of the Debtors’ former princip@ a reward for the increased fees ODL was
*

able to generate from the Debtors’ expandi vgame l@wss. @

60.  To fund the Rebate A& ODL rtlflc ally crc@an add@spr%%

each precious metal transaction @Lt@d (@If of t tors Q‘ Ttb hat
should have instead been c@ ba %Debt @{o er@ounts Ogbomyx

in detail with the cu @e@eb nsigers egﬂ ha& L apd @pable
insiders beneﬂéa@m tho%ereads = I@\e exp I:@‘s an tors

customers.
@ampl @the N@ of 20 @h@n g@\radmg at approximately

$900 per ounce, alve&@\&wm roxmﬁ@ per 01% and crude oil was trading at
approximately $130 per barigl % culp % or ms&nd ODL conspired to charge

artificial spreads of $6. 00'\‘ ounce unce of silver, and $0.80 per barrel of

oil. Those artificial spreads re&g ed un@ted profits of 67 basis points per ounce of gold,
117 basis points per ounc@llver n asis points per barrel of oil.
62.  Attached hereto as Composite Exhibit “B” is a set of June 26, 2008 electronic

mail exchanges that took place between Christopher Laird of ODL Securities and some of the
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culpable Debtor insiders (Kent Jurney, Fred Gomer, and Arthur Schlecht) in which they discuss,
inter alia:

€)] The artificial spreads to be charged to institutional and individual
investors, which were based not on the value of the investments
being made but rather “on the other spreads we have in place,”

(b) The fact that some investors were instructed to send their
investment funds directly to ODL, rather than to the Debtors,

(©) Not only Mr. Laird’s cooperatjdn\ this scheme to defraud “some
non-oil[,] gold[, and] silve rs” but also Ms. James’
participation as well the pation, rt information and belief,

of Max Hedayati, forme rec &or rate Dealer at
ODL Securities, an Q s
(d) Their goal of g asc e‘of artrfrcG}preads t@work 1@

.. best adv, aI ( C|pant the sc oug r@
the best tage ebtor e Deb stom q

*

63. Duringth@nder@ silv {}toas v@appro ma $9A\ ce

and oil plummeted 15w a appgoximate \Q& per t@&t tho@es the cy
Debtor inside ODh@utllr rtrfl @adﬁ e 22 ants per

ounce of silver and |s p arr | of oll. Those

p operly diverted

from the Debtor DLy G&e cul ab ebtor |n

64. ODL @rd r [ the &Y& Debtar msrders for the benefit of Schlecht
and others. %Q Q

65.  ODL allowed Certif} sanins nal client and account holder, to
improperly use Certified’s @gr asse{K@JQwer benefit the culpable Debtor insiders.
Specifically, ODL permrtge cu&g{)ebtor insiders to use customer funds to subsidize
and/or collateralize their own non-customer transactions with ODL, including making their own

leveraged purchases, many of which were juxtaposed to positions taken in Certified’s customer

accounts.
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66. At all times material hereto, ODL was aware of the role it played in the
misapplication and misappropriation of the funds it received from the Debtors, yet ODL
continued its actions because an ever-expanding roster of customers for Certified meant an ever-
increasing amount of fees ODL could generate in clearing those Certified-funneled funds.

DEFENDANTS LEGITIMIZED AND PROMOTED CERTIFIED

67.  While this scheme between ODL and the culpable Debtor insiders generated ill-

gotten fees for Defendants, the Debtors themselv ell as the Debtors’ customers, are the

victim. ODL supplied the strength of |tswe§ rgaecte n@ 0 Tosteg{iM culpable Debtor

helr frad v@hlle C?b (6%

used to conduct a Ponzi scheme, @& held 3 d out ﬁub% %Spec f
business partner of ODL’s" \&as |®mess %& g pregpus metals

fbme )&‘
international custo% siot swgly Lusta artne @I cert of th d, the

insiders’ efforts in soliciting funds t f@

exclusive busi rtner Bstomers o@\‘lllons Iars ba and ce upon the

seriatim falseNand mlsloah}g state ODL.
68. @Jame @Med@nt S0 %tb act»%hlmt customers for
\4 @

Certified.
. One ngIOLK %Q n Jun@% when Certified and ODL jointly
minC

held an investment symp lure additional customers to invest
funds through Certified and O%&@dell & and Hedayati all participated on behalf of
ODL. O

70. At that symposium, potential customers were encouraged to invest with Certified
due in no small part to its long-standing, close working relationship with ODL, as the following
PowerPoint slide from that presentation demonstrates:
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About ODL Securities - History

ODL Securities

Since 1994 we have a built up a loyal and growing base of customers
(private traders, institutions & fund managers, introducing agents &
brokers), who use ODL to meet their 24/7 trading requirements

By listening, anticipating and respo o our clients evolving needs,
we are able to stay at the f t of ndustry and provide

excellent service
We have a strong relgj Ip wnh%w ie and

working together for t

e have an e Vi % a
gpregentative ne%{@% \%@Qﬂ

Highlightid fo asis). % \
| 71. @ﬁzg )K%ta the p@tﬁ?lcu%rb:th\at
e

€)] s relgti as st
bled h@en WOI’kI@Ifth one another for

nearl de ade;

() O[hnd C?ggd S reIa&Q& was an exclusive one; and
(d) Certifieax OD\@entaﬁve in Venezuela.

72. In fact, adwggtigeme @w investment symposium touted not only that ODL

supported Certified and its efforts there but that the event, and everything that took place at that

event, was “powered by ODL Securities.” See, Exhibit “C” hereto.
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73. In the process of providing the fuel that “powered” Certified’s engine, ODL
represented to the investing public there was no separation between ODL-US and ODL-UK; and
that their agents were all one-and-the-same. As many of the advertisements for the June 2008
investment symposium demonstrate, ODL either generically advertised itself as “ODL
Securities” (without evidencing any distinction between ODL-US and ODL-UK) or specifically

advertised that ODL representatives based in Londo§e in fact working on behalf of the

United States-based entity, ODL Securities, Inc. @ xhibi D’ to wit:
O O

SN %

< "

Fobos EsT o )

Y VR D CLLD
PLOCZE SE 5L

N FERENCIA [MYORMATIVA
*ﬂ HH{ ' "‘ml‘i’ H_h 1 '}HI

¢ — AN DREW RIDDELL - ODL SECURITIES, INE

MaXx HEDAYATI - ODL SECURITIES, INC
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74. The above-cited representation that Mr. Riddell and Mr. Hedayati were working
on behalf of ODL’s United States-based brokerage firm is just one of the many advertisements
and invitations used by ODL to lure in additional investors to attend the June 2008 investment
symposium. See, Composite Exhibit “D” hereto.

75. In the United States and abroad, Riddell, James, Hedayati and others from ODL,

including Laird, engaged in additional customer solicitgtions and otherwise held Certified out to

the public as its agent, thereby lending credibility rtified :hat “powered” Certified’s ability

to expand its roster of customers and add to ¢h % itors ve filed claims
heret

against the Debtors’ joint bankruptc@g Atta{ oa@bit “E5 atrqﬁ
detailing all of the claims that ha@ nfile st the@ors Q~ rup %tes

76.  ODL used ﬁ%pecte@e 0 pror@@' rtifi d atteste e Ie}x
of Certified’s busm$) dure i digonal @ng on %e cul@(e

insiders relied uIQn@slve be do 0 é‘ime rtified S
financial solvéhcy w. \ionab @DL e| new o ﬁd hav own that its
relationship WI\’\I ied v& flag ’ investigate or take action
in response to those nd mS@nugd%omote Certified, thereby
fueling the growth of§ eme erated h Certified.

77. In essence, L S fa %} an@@mon of the Ponzi scheme operated by the

culpable Debtor insiders has c@d e De nsolvency to deepen in that it has exposed the

ebtor

Debtors to far more crediQ)i thej J(@\@ankruptcy estate than the number to which the
Debtors would have otherwise been exposed had ODL acted upon any of the many warning
sirens being sounded in its purposely-deaf ear (such as by warning the Debtors’ innocent
decision-making insiders). With ODL’s vital assistance, the Debtors were able to continue their
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business operations and the culpable Debtor insiders were able to continue dissipating assets that
would otherwise have been available to satisfy a much smaller group of creditors. ODL’s
assistance also allowed the culpable Debtor insiders to mislead additional customers to trust their
funds with the Debtors and Defendants in an investment scheme that ultimately cost the Debtors
millions of dollars — all so that ODL could generate additional ill-gotten fees from the Debtors

and their customers.

THE DEFENDANTS’ KNEW OF, AND Bﬂm&To |
THE CULPABLE DEBTOR INSA‘D ’ FRAU

78.  ODL either knew of, was U|ry n%?acq i in, o@)uld h

known that the culpable Debtor ms%&ere p@gram aéra lent s&dun@ourse
of Defendants’ relatlonshlp@@Debt espl

ous fac W |ch mt@
placed Defendants on ln@' notlce 0% culpa btor i rau fenda il
s@ cul @sm }‘

investigate further 0 the CRQLtr, ry, con’t%e to as erpetrating

their fraudu cheme § Woul |II|0)\@IIars in fees by,

among other th@ |d|ng cre it the Deb s as they.c ued to suffer massive
fac

at at’a m@ut D@ts on inquiry notice of the

The Defendants Kn?@i the D@se\/erea g Substantial Amounts of Money

trading losses mbel’

Debtor insiders’ frauée set t

79.  Asnoted above, t \ors be, ading through ODL as early as 2004. From
January 2005 until the Pe@r@te, thebgars suffered approximately $4.6 million in trading
losses in their ODL accounts. Th tors’ trading losses, as reflected in Exhibit “A” hereto,
were readily apparent in ODL’s records.

80.  ODL was aware that the Debtors’ massive losses occurred in highly leveraged

margin accounts, and ODL continued to allow those accounts to be heavily leveraged.
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81. Moreover, despite knowing that the Debtors’ investments were suffering such
heavy losses, ODL continued to promote Certified’s business to potential customers — touting
Certified’s financial strength and touting Certified as ODL’s exclusive representative in
Venezuela. ODL thereby solicited fresh cash from potential customers despite its direct

knowledge of the failing performance of the Debtor’s investments.

Were Reporting Fraudulent Returns to ers and Potential Customers

The Defendants Knew or Were on Inquiry Noti;e that the Culpable Debtor Insiders

82.  Not only did Defendants know Q Debto@@re losing substantial sums of
money, Defendants also knew or were o |fy no@e fra@retur that the

culpable Debtor insiders were com tmg @lh(:u g&d po @ust@

same time. AQ \
83. Atmvestr@\ympos anda ing pth\;g&ethe (?OBA%Ian

symposium |de®ove L preseﬁ@ liste d p(\ ted s;»‘ S pitches
in which the le De |der ated rlgh eseg&\%tlfled S

financial streng %I asth ns cyst ejs could receive if th@ jffvested funds with the

Debtors, in an ef to Im@o 6 ust add%?fu %the Debtors and, in turn,
Defendants. 69 %

84. Despite |t\rmedge o@tors&lment losses and consequential

financial instability, Defendants d ing t? igate the stark inconsistencies between the

information it had and the g’ tlon p @é
ndants c

o Certified’s customers and potential
Aﬂ%to prop up Certified as its successful business partner

customers. Instead, Defe
and continued to promote Certified to unwitting customers as if the culpable Debtor insiders

were not controlling and harming it.
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The Defendants Knew or Were on Inquiry Notice that the Debtors Were Operating
Without the Hallmarks of Security Required to Sustain their Brokerage Business

85.  Asaresult of the self-purported closeness and duration of the relationship
between Defendants and Certified, Defendants knew, or were on inquiry notice, that the culpable
Debtor insiders caused Certified to not keep separate records, bank accounts, or accounting for
any of its alleged financing or brokerage clearing activities.

86. The culpable Debtor insiders made u@ﬁ collective “omnibus” account
structure as part of Certified’s business for tra @nal and@@tlonal purposes. Insuch an
account, the funds supplied by each cust@ aYIong e equi arkedalues of gach

customer’s individual “positions,” mm| with that gﬂl oft

matter what metal was bem p&g’sed oh@by a custo mc% pyeciou fQ)
metal holdings and relate@rket vaI@oncerr@ e “pos of eagimsuc cu er

existed only as a f of th De fors’ | book@v {@e D, siders
were essent@ﬂ king @unres@ seo |me that these
withj cuof the custonters’ “

nts " In this regard,

assets purporte@emg
the culpable Debt m&d&@d k acc%as th@nal treasury to use at their

leisure for any purpo&top@operatlm@?pense@ncludlng hefty commissions,
salaries, and fees to themi{&?\ some@ \@DL either knew or was constructively

aware yet self-servingly |gn0red

87. Despite bej @e of Cé& Qsllpshod documentation and comingling of
information and funds — agfr’]e d4dndgrs Concomitant therewith — ODL did nothing to investigate
why this was the case, allowed the Certified accounts to be overleveraged, and failed to set any

working capital or net capital requirements for Certified.
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88. Defendants’ repeated failures to diligently investigate or take any meaningful
action with respect to the numerous “red flags” of fraud and concern surrounding the activities
conducted through the Debtors constituted either gross negligence or willful misconduct.

Indeed, it appears Defendants’ conduct was in large part willful. As a result, the culpable Debtor
insiders were able to act and to continue to act to the detriment of the Debtors and the Debtors’
customers.

FXCM, As ODL’s Suc @m-l TEREST,
IS LIABLE FOR ALL OF QB ACTS MISSIONS

\J %
89.  Asnoted above, all of OD@usmes egations, omestj yand

have been purchased, acquired, an d int CM, wit M ca orw@

business operations and aII reIa@eto cesso
90. AsODL’ @\essor in-\gi€rest, F |s lia Il of % S acti{\

omissions. $ C) * é\\A @
$ A NDA (a /\
91. Asd @endantsg’{ servjoo\prgmotion of the nvesthcheme the culpable

Debtor insiders p etuak@ugh DeMtors we egre ough, an equally sinister

scheme perpetrated ef urther Q&es t@ength to which the Defendants have

gone to advance their owkgzwuary m%Q the @etrlment of the Debtors, the Debtors’

customers, and countless other cu @s who allen victim to the Defendants’ crooked
business activities.

92. Defendants, collec@%h one another as well as with middleware/software
companies and individual programmers — some of whom are employees of Defendants — created

and deployed automated computer algorithms in Defendants’ back-end software that allowed
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Defendants to implement various dishonest trade execution practices and manipulate settings in
Defendants’ trading platform to the detriment of Defendants’ customers.

93.  Specifically, Defendants and their conspiratorial cohorts were able to deliberately
and willfully engage in dishonest trade execution practices including slippage, re-quotes, and
server delays — all for the purpose of gaining profits at the expense of Defendants’ customers

(such as the Debtors) — which turned their customers &‘ltable trades into less profitable trades

0

94, Defendants provided financi igan %ﬁ mdd@/software companies

or complete losses. O
tiv

*

and individual programmers to steerc rs to efen ants’ @Qtradi orm@@ose

‘\
middleware/software compames@\ndlw gram Rew eQ lizin
<

dishonest trade execution & JCes. %\ &\(b'

95. The@m in rpQse of‘® ts@sto km@y prof| /\
customers opengd admg @unts dants(a end@mselv% plished this

goal by manip®lating }mr tr acce fundsNQr forei nc ency trading, and

misappropriati@e furd\g&% pro@erlved @ﬁ’bm the dishonest trade
execution practices dg@& ab %dltlonau@e |ddje%/software companies and

individual programmers pla eir ro% atlng s(& systems necessary to enable and
onest tr

empower Defendants to en ge indi a@mon practices and then sharing in the

96. In October@ \of Defendants’ rigged trading platform were detailed

/

illicit profits gained thereby

in an Order issued by the Secretary of the Commodity Futures Trading Commission (“CFTC”) —

one of the self-regulatory agencies responsible for monitoring and disciplining FXCM’s business
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activities. Attached hereto as part of Composite Exhibit “F”* is a copy of CFTC Order, dated
October 3, 2011.
97.  According to the CFTC’s findings:

From at least June 18, 2008 until December 17, 2010 (“relevant
period”), FXCM failed to supervise diligently its officers’,
employees’, and agents’ handling of customer accounts that traded
on FXCM’s trading platforms with respect to slippage (i.e., the
change in price between order placement and execution) on
market orders and margin liquidapt rders, in violation of
Regulation 166.3, 17 C.F.R. § R (2011). As a result, on
numerous occasions, FXCM’ omers ‘ot receive the

benefit of positive price sligpade¢’ (i.e s@age in
favor); however, they d‘@ @egaﬁv
slippage not in a cu% favor) on Market
liquidation orders. e ,‘\ o the

transactions on ’s tradh m$s co

more than (and nsequ

benefited F6 y) a i 937 /\
@N @’b‘
enera nics mar, ers n
@ét ot %Nor ant s

adm rms a ows:

ved k price r of
md& Vld |splaye es prices
(p! rku XCND radi atforms to
i Cust(h% eCI ace a&et order with the
intentid{ rec IVI ayed with the possibility
that prlc slip lght 0 uring the execution of

the order.

iii. W?ﬁ?M re @a customer's order, it made an
offsettl dg& of its liquidity providers.

iv. If the price received by FXCM in its offsetting trade —

* equaled the bid/ask price originally requested by
the customer, then the customer received the order
at the requested price;
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» was worse than the bid/ask price at the time that
FXCM received the order from the customer — i.e.,
the price slipped negatively against the customer
while the trade was executed — then the customer
received the order at the worse price; or

» was better than the bid/ask price at the time that
FXCM received the order from the customer — i.e.,
the price slipped positively for the customer while
the trade was executed — then the customer still
received the order at the original requested price
and FXCM kept the differenc een the original
requested price and the be ce of its offsettlng

trade. 6 @
%Com sﬁds tGpFXCM\@t Q@%

Regulation 166.3 . @ 3 (20&d\; sec
i de
No.

ood rvat q
Tit q

ZSt

and
ng/xfgﬁe CFTC
onsented, |nt I|a tRpwi

restitution in the

\ *
98. i \@Lﬁe S
based on the conduc *lbed %u@ C
amount of $8 2@7 and@l monetﬁﬁalty @) (%
99. Asa c@ to ti%gber B&FTC Order Commissioner Scott D.
/&eme

O’Malia of the CFTC issue @ch he his concurrence with the Order and

expanded upon some of th t\FTC %ﬁmgs A@ed hereto as part of Composite Exhibit “F”

is a copy of Commissioner ic ncurrlng Statement.

9&@& Commissioner O’Malia added the following:

As stated in the Order, the violations of the Commodity
Exchange Act (the "CEA") and the regulations thereunder are
rooted in FXCM's failure to supervise and a failure to produce
records in response to Commission requests under the CEA. * * *

100. In his Conc
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The platforms and their protocols should not be immune for the
imputation of scienter. The FXCM officers, employees and agents
tasked with establishing, monitoring and maintaining those
platforms failed to establish a system that would prevent what
amounted to a systematic deprivation of the best execution
available.

101. Defendants have expended great efforts in separating customers — both large and
small, both individual and corporate — from their funds through the use of intentionally
unscrupulous methods that have ensnared the Debtor, @d the Debtors’ customers.

102.  Plaintiff has duly performed all @dutles ;@lelgatlons and any conditions

precedent to Plaintiff bringing this actio bccur ve bee rmed else ha%been

excused or waived. \® \ O(b' Q@

103. To enforce r\JA@PIa s re \ ersig ?.éb obI'Ea%
to pay counsel a reasonal@\e for |ts ces f Def sare IW asa b‘

their bad faith and |se O \ /
O 6\ &
. FER%F P,ﬂSFERS

0 A GAI

Plaintiff re- alggad ad%@ refer %ﬁ Par hs 1 - 103 above, and further

alleges:
104.  Attached No asE 9 [ |tem|2|ng all of the Transfers from the
Debtors to Defendants. Includ @n th&fers are a number of payments that were made
within 90 days prior to th@tlo t@\\ “Preference Payments”).

105. The Preference Payments to Defendants referenced hereinabove and reflected on
the attached Exhibit “A” were property of the Debtors.

106. As itemized on the attached Exhibit “A” and incorporated herein, each of the
Preference Payments to Defendants was made within 90 days prior to the Petition Date.
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107. The Preference Payments to Defendants were made to or for the benefit of
Defendants as creditors of the Debtors.

108. Each of the Preference Payments to Defendants was made for or on account of an
antecedent debt owed by the Debtors to Defendants, as itemized on the attached Exhibit “A,”
before each such transfer was made.

109. At each time a Preference Payment was made to Defendants, the Debtors were

insolvent, as the total value of all of the Debtors’ on th date that each of the Preference
Payments to Defendants were made was les hg’the rr@t e De@liabilities.
WHEREFORE, Plaintiff der\ try of.a J%ent Defeg@ <Q
e Q ’
(@)  avoiding a@nart of eferen y?ne O
Defe ders C §5\
d|? ing an m that dants R@wa e aginst
until suc t ,purs y g&
2(d) Q? ants % the e
ce

/
Prefe de to ants c
&) a@lng an elleft ourt o@ust an oper.

COUNT Il =

J "A STA&Y FEND ‘rs
Plaintiff re-alleges, N pts t@nce @Paragraphs 1 - 103 above, and further
alleges: \
110. Thisisana o@%lam&@%t Defendants, pursuant to 11 U.S.C. 8§
548(a)(1)(A) and 550(a), 'gaeoid @ver all or part of the Transfers, reflected on the
attached Exhibit “A,” as fraudulent transfers made by the Debtors to Defendants.

111. The Transfers constituted transfers of the interest in property of the particular

Debtor listed in Exhibit “A” and were made by such Debtor to or for the benefit of Defendants.
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112. Each Transfer that was made was made without the transferor receiving
reasonably equivalent value in exchange for the transfer or obligation.

113. Plaintiff can avoid the Transfers as a property interest of the particular Debtors
listed in Exhibit “A” that is voidable by a creditor holding an unsecured claim.

114. At the time each of the Transfers occurred, a creditor holding an unsecured claim
existed that could have avoided the Transfers as eviw by the proofs of claim filed in the

Debtors’ jointly administered bankruptcy cases. O :
115. To the extent the Transfers oEcug?d r@o (@) y@:ior to the Petition

Date (the “Two Year Transfers”), SK fers {ere ade by&rticul@om %@
Exhibit “A” to Defendants with @1 tual | hmde@efay Q@to btor. Q
were, or became on or after% ates@e sfers \ ade i ted.

/\part of

116. Purs e Sec 559(a) of\ rt@e tQt nt that
the Two Year é ers are orded u @) 1) the a@ tcy arntrff IS
entitled to rec®ver su Year s or th ue of h property, m Defendants for

whose benefit s ansfe n mE@e’br transferee of an initial
transferee of such tra T%\

WHEREFOR Iarp(t\eman@ of a jU& against Defendants:
@) deClaNng, purdyantto 11 548(a)(1)(A), the above-
referenced ntst dants to have been fraudulent

transfer

(b) @ un @sc § 548(a)(1)(A), all or part of the
WO Year fers to Defendants

(©) ordering a monetary award, under 11 U.S.C. 8 550(a),
against Defendants in the amount(s) of the avoided Two
Year Transfers together with accrued prejudgment interest;

(d) ordering the payment of all costs and expenses incurred by
the Trustee in regard to this action;
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(e) disallowing any claim that Defendants might have against
the Debtors’” bankruptcy estates until such time as, pursuant
to 11 U.S.C. 88 502(d), Defendants repay to the bankruptcy
estates the Two Year Transfers made to Defendants; and

()] awarding any other relief this Court deems just and proper.
COUNT 111 -=ACTION TO AVOID AND RECOVER FRAUDULENT TRANSFERS

PURSUANT TO 11 U.S.C. 88 548(a)(1)(B) and 550(a)
[AGAINST ALL DEFENDANTS]

Plaintiff re-alleges, and adopts by referenc in, Paragraphs 1- 103 above, and further

117. This is an action by Pla@amst D@antsc@ant to@ C. %%
548(a)(1)(B) and 550(a), to av0| recov @&part of¢e Tran Iect?g@

attached Exhibit “A,” as fm@nt tr%fé}gvnade b@ebto @ fendahts:

118. Theg% ccg;uted transf the mte@ pro;@f the p /Xar

Debtor listed in bit “A ere ma@y such @0 or be efendants.
@a\ch Tra&r that @e was wﬂh@trans er receiving

reasonably equ’@lue @ang@ transfe%dbllga%
1 :

20. Plainti f@ 0|d nsferseas(a rty in t of the particular Debtors

alleges:

listed in Exhibit “A” is t@ ;@%r holdi unsecured claim.
121.  Atthe tlmh@ch of tf\%

existed that could have avoided t&%nsf @Qﬂdenced by the proofs of claim filed in the

Debtors’ jointly admlnlst@ank @\s

122.  To the extent the Transters occurred within two (2) years prior to the Petition

ferg g , a creditor holding an unsecured claim

Date (the “Two Year Transfers”), the particular Debtor received less than reasonably equivalent

value in exchange for such transfers, and such Debtor:
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Q) was insolvent on the date that such transfers were made or
became insolvent as a result of such transfers;

(i) was engaged in business or a transaction, or was about to
engage in business or a transaction, for which any property
remaining with the debtor was an unreasonably small
capital; or

(iii)  intended to incur, or believed that the debtor would incur,
debts that would be beyond the debtor’s ability to pay as
such debts matured.

123.  Pursuant to Section 550(a) of the B tcy Code, to the extent that all or part of
0
the Two Year Transfers are avoided under 548@1)% Code Plaintiff is
entitled to recover such Two Year Tra or the valuséft su

certy fr fend
whose benefit such transfers Wer@jx or a @medl $ medi eree tlal
transferee of such transfers\A

WHEREFO& t| eman S entry&%udgme@lnst g@a
decl rsuan (@)(1 @
$ refgﬁ d pa@ % to
|d|n *§ 548 )(B) hﬁrt of the
Transfe Defen
|ng a aW er 11 4. S . §550(a),
mst nts [ ount the avoided Two
Year ers t ith ac prejudgment interest;
(d) or er g th ent of d& and expenses incurred by
the Truste ard t ction;
(e) dis any C at Defendants might have against
the ors’ cy estates until such time as, pursuant

to 11 U.S.C. 02(d), Defendants repay to the bankruptcy
estates the Two Year Transfers made to Defendants; and

U] awarding any other relief this Court deems just and proper.

-33_
SILVER LAW GROUP

11780 West Sample Road e Coral Springs, Florida 33065 e Telephone (954) 755-4799 ¢ Facsimile (954) 755-4684
www.silverlaw.com



Case 11-02725-RAM Doc 63 Filed 04/03/12 Page 34 of 64

COUNT IV -ACTION TO AVOID AND RECOVER FRAUDULENT TRANSFERS
PURSUANT TO 11 U.S.C. 88 544(b) and 550(a) and FLA. STAT. § 726.105(1)(a)
[AGAINST ALL DEFENDANTS]

Plaintiff re-alleges, and adopts by reference herein, Paragraphs 1 - 103 above, and further
alleges:

124. This is an action by Plaintiff against Defendants, pursuant to 11 U.S.C. 88 544(b)
and 550(a) and pursuant to Fla. Stat. § 726.105(1)(a), tQ avoid and recover all or part of the
Transfers, reflected on the attached Exhibit “A,” @dule &nsfers made by the Debtors to

Defendants.

125.  The Transfers constm\c%a sfers f&ere opert@ parig

Debtor listed in Exhibit “A” and@ mad@h Deb Sr fo@ efit ndar@

126. Each Transf\ba wa as m ho tt ansferor re |ng/\

reasonably equwalt@lue in Gaage for Qggfe@atlon
iff can |d the S@ asa m ty |rt§6&f the %br Debtors

listed in Exhi “A” v0|da redlto ding a%secured cla

128. @ tlme@@he T«@ occur. ﬁredlﬁ%ng an unsecured claim
existed that could ha @\ed t %fers as %

Debtors’ jointly admlnlsterei@(ruptc

129. To the extenNthe Tra?b{rs occu in four (4) years prior to the Petition

Date (the “Four Year TransferéQ U@ Transfers were made by the particular Debtors

listed in Exhibit “A” to D&{e ant&@e actual intent to hinder or delay an entity to which

d byt roofs of claim filed in the

Debtors were, or became on or after the date such transfers were made, indebted.

130. Pursuant to Section 550(a) of the Bankruptcy Code, to the extent that all or part of
the Four Year Transfers are avoided under 544(b) of the Bankruptcy Code and/or under Fla. Stat.
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§ 726.105(1)(a), Plaintiff is entitled to recover such Four Year Transfers or the value of such
property from Defendants for whose benefit such transfers were made, or as an immediate or
mediate transferee of an initial transferee of such transfers.
WHEREFORE, Plaintiff demands entry of a judgment against Defendants:
@) declaring, pursuant to Fla. Stat. 8§ 726.105(1)(a), the above-
referenced payments to Defendants to have been fraudulent

transfers;

(b)  avoiding, under 11 U.S.C b) and Fla. Stat. §8
726.105(1)(a) and 726. 1 all or fthe Four Year
Transfers to Defenda ts @

i n& ﬁsso(a) 6 (Q
i of t oid @
&eﬂdg re

exp ES curre

(€

(d) ord e pa ‘%é all cq
th eein r%ﬁ o thi | \ %
(e) allow Sng %w cIam@Defen Qght h@ams P
ankr states U\gIdsuch ti . pur
%f TS
he Fo Tra% made@(enda Aan

U4
%%ard @th@ﬂ‘ this Co% ems '!:st proper.

%AUDU LENT TRANSFERS

0

Plaintiff re-alleges, aad ado%gy refere@in, Paragraphs 1 - 103 above, and further
alleges: Q

131. Thisisan Qp‘ by m@ﬁ against Defendants, pursuant to 11 U.S.C. 8§ 544(b)
and 550(a) and pursuant to Fla. Stat. § 726.105(1)(b), to avoid and recover all or part of the
Transfers, reflected on the attached Exhibit “A,” as fraudulent transfers made by the Debtors to
Defendants.
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132. The Transfers constituted transfers of the interest in property of the particular
Debtor listed in Exhibit “A” and were made by such Debtor to or for the benefit of Defendants.

133. Each Transfer that was made was made without the transferor receiving
reasonably equivalent value in exchange for the transfer or obligation.

134. Plaintiff can avoid the Transfers as a property interest of the particular Debtors
listed in Exhibit “A” that is voidable by a creditor holdjng an unsecured claim.

135. At the time each of the Transfers ed, a credltor holding an unsecured claim

existed that could have avoided the TransferE a3 |d%@ pr@f claim filed in the

Debtors’ jointly administered bankrgR

136. To the extent the @1 fers 0%@1 wﬂhm@@) Q~ rto %mon%

Date (the “Four Year Tran \ ar De elved than reas ;\

value in exchange fo$ch trarC)s and su@% Q 6%
was aged in or at @tl o@ abo
e bu a tr
I ing he debt ere u asonably lin

atlont u3| S oriransact on; or
(i ; |nt ﬁ; I|eved uId incur,

oin
bey tor ty to pay as
me due

137. Pursuant t SEBQ 550 Q Ba Code to the extent that all or part of
the Four Year Transfers are av0|d er 544 he Bankruptcy Code and/or under Fla. Stat.
8§ 726.105(1)(b), Plaintiff | to r s h Four Year Transfers or the value of such
property from Defendantsg,wh |t such transfers were made, or as an immediate or

mediate transferee of an initial transferee of such transfers.

WHEREFORE, Plaintiff demands entry of a judgment against Defendants:

_36 -

SILVER LAW GROUP
11780 West Sample Road e Coral Springs, Florida 33065 e Telephone (954) 755-4799 ¢ Facsimile (954) 755-4684
www.silverlaw.com



Case 11-02725-RAM Doc 63 Filed 04/03/12 Page 37 of 64

€)] declaring, pursuant to Fla. Stat. 8§ 726.105(1)(b), the above-
referenced payments to Defendants to have been fraudulent
transfers;

(b)  avoiding, under 11 U.S.C. 88 544(b) and Fla. Stat. §§
726.105(1)(b) and 726.108(1), all or part of the Four Year
Transfers to Defendants;

(c) ordering a monetary award, under 11 U.S.C. § 550(a),
against Defendants in the amount(s) of the avoided Four
Year Transfers together with accrued prejudgment interest;

(d) ordering the payment of all ¢0
the Trustee in regard to thi{ag

(e) disallowing any claigh\that De might i@
the Debtors’ ban estate such

to 11 U.S.C. dants repa t
estates the ear Tr S mad Pefen
(f) awax&@ny o@{ this @deem%

COUNT VI — NTﬂV@lD A :A:‘.,: AUDA »
PURSU W§§ 544 N -

Plalﬁe a and ad
alleges: 0 9
138. This |s&|on b@lff ag@e endants rsuant to 11 U.S.C. 8§ 544(b)

and 550(a) and pursuant to 1), to a@&nd recover all or part of the

Transfers, reflected on th%ached ibit “A \@dulent transfers made by the Debtors to

Defendants \QQ
139. The Transfglons @ansfers of the interest in property of the particular

Debtor listed in Exhibit “A” and were made by such Debtor to or for the benefit of Defendants.

and expenses incurred by
ion; o

140. Each Transfer that was made was made without the transferor receiving

reasonably equivalent value in exchange for the transfer or obligation.
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141.  Plaintiff can avoid the Transfers as a property interest of the particular Debtors
listed in Exhibit “A” that is voidable by a creditor holding an unsecured claim.

142. At the time each of the Transfers occurred, a creditor holding an unsecured claim
existed that could have avoided the Transfers as evidenced by the proofs of claim filed in the
Debtors’ jointly administered bankruptcy cases.

143.  To the extent the Transfers occurred within four (4) years prior to the Petition

Date (the “Four Year Transfers”), such Four Yea sfers gre| made by the particular Debtors
listed in Exhibit “A” to Defendants W|th0ut |ng @@ y equg tvalue in exchange

for such transfers. \®

144.  Debtors were ms@ at the r@&) of th@r Ye ers @dan

became insolvent as a resut%ereof %\ /\
e tQt nt that part of

145.  Pursu $[03€C[®559(&) 0 rt@
the Four Year ers are&nded (b) of ank @%ode der Fla. Stat.

\tled t such% Year s ers or t h value of such

property from ants& @e ben@ch tranf r@ as an immediate or
mediate transferee ofén@\m tr of sucI\Q?e

WHEREFOR Imp(t\eman@ofaju against Defendants:
ntlo Fl

€)) deClaNng, pur 726.106(1), the above-
referenced ntst ants to have been fraudulent
transfer @

(b) av@, under @sc §§ 544(b) and Fla. Stat. §8
726.106(1), r part of the Four Year Transfers to
Defendants;

(©) ordering a monetary award, under 11 U.S.C. § 550(a),
against Defendants in the amount(s) of the avoided Four
Year Transfers together with accrued prejudgment interest;
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(d) ordering the payment of all costs and expenses incurred by
the Trustee in regard to this action;

(e) disallowing any claim that Defendants might have against
the Debtors’” bankruptcy estates until such time as, pursuant
to 11 U.S.C. 88 502(d), Defendants repay to the bankruptcy
estates the Four Year Transfers made to Defendants; and

()] awarding any other relief this Court deems just and proper.

PURSUANT TO C.8§542
[AGAINST A ENDAN

Plaintiff re-alleges, and adopts by @mce h@ragr§ 103 dove, and rther

alleges: \@ \

146. This is an actign Iamp@mst De?ﬁw quﬁHo 1@ 2 542%

for turnover of property t@é ebtor krupt a e. \

o 11 . § 5411 @ com@nt 0 % creates
an estate co \sedl of aH@ebt sts @Fty QM@O ton for the

benefltofthat de o@edltor $
148. rust \@he r% docun@ D %{s possession, custody, or
an

control which relate unts h any o@epebtors or their principals or

agents at ODL, as such d c %ﬂon %%d pr@of the Debtors’ joint bankruptcy
estate pursuant to 11 U.S.C. § 541 \ \Q

149.  Upon infor @&d be gndants have many physical and/or electronic

COUNT VII - ACTION FOR TURNOV@\FROPERTY TO THE ESTATE

documents in their possessi cus&@control that relate to the Debtors’ property or financial
affairs, including those which relate to accounts held by the Debtors at ODL.
150. The documents in Defendants’ possession, custody, or control are vital to the

administration of the Debtors’ joint bankruptcy estate and prosecution of this and other litigation.
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151. Pursuantto 11 U.S.C. § 542(e), Defendants are required to deliver to the Trustee
any and all documents in their possession, custody, or control which are related to the Debtors’
property or financial affairs, including those which relate to any and all accounts held by any of
the Debtors or their principals or agents at ODL.

WHEREFORE, Plaintiff demands entry of a judgment against Defendants jointly and
severally, including an order from this Court commandjng Defendants to deliver to the Trustee,

without undue delay, any and all physically or eI ically r. corded information, including
books, documents, records, and papers, relagn @ flnancial affairs and
relating to any and all accounts held&;@&ﬁ the @ @ @%
Q
&i@ B&%&F ~§
\ [A LLD N
Plaintiff re- @a?and tgby re Q@erem&raphs b&%above /\further

alleges: $ é\
152$he c \lal reK@o{J betwe ebtor hDefend went well beyond

the typical broi’ wm/@%ousa@tength @oﬂ)r cr@elaﬂonshlp. From the

onset of their reIann&@h nts asS@ IOOQSI% for many of Debtors’ needs,
a relationship of deep trust i{\\denc nce cvg’and reliance was place in and

existed with Defendants ebtors ch at a%@ry relationship was established.

Developing this fiduciary reIa@@ was @ent with the personal marketing made to

Debtors by Defendants’ o s an @ combined with Defendants’ printed public

advertising about its “close relationship” with Debtors.
153. Defendants were not only aware of Debtors’ reliance, dependency upon, and trust
in Defendants; Defendants were consistently involved themselves and assisted Debtors’
- 40 -
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principals and Debtors with their financial matters, including those described above and by
including themselves (i.e., Defendants’ selves) in the relationship with Debtors’ customers.
Defendants acted as far more than a mere clearinghouse for Debtors’ customer funds.

154. Examples of the depth and dependency of the relationship between Debtors and
Defendants, which went well beyond the typical brokerage firm/clearinghouse relationship and
for which Defendants both counseled Debtors and r%d additional fees, include but are not

limited to:

@) engaging in the pr tlgaf rs and&llng otential
customers on beh fe De 8

(b) drafting corp esolugy fsrt e@s to u@
operation ir bu3|

(c) the @trea e Defe gave jke DRbt ors qb

@ incl paym 0 the Ré\ ccou /\
155. Def ts bre@meir fi ﬁ;/ duty gar jng ;! ard

practicesan@ duresw\éy ign@%“re@‘ab% nauc @ ulpable
N /

Debtor insiders actir@, ugh t@ﬂe
Qesult fore m&ches % ua@ommltted against Debtors

by Defendants, Debt@e )& tual a@lald ages.
157. Debtors seek a ard @es in @g punitive damages, against

Defendants based on Defen ants’ I and @us conduct against Debtors, orchestrated for
S. TN f

a period of approximately ﬁﬁé

instance of willful and ma

conduct comprised not just a single
ut as stated above, constituted an ongoing and
systematic pattern of acts, any one of WhICh would independently support an award of punitive
damages and the cumulative effect of which demonstrates egregious and outrageous behavior.

WHEREFORE, Plaintiff demands entry of a judgment against Defendants jointly and

_41 -
SILVER LAW GROUP

11780 West Sample Road e Coral Springs, Florida 33065 e Telephone (954) 755-4799 ¢ Facsimile (954) 755-4684
www.silverlaw.com



Case 11-02725-RAM Doc 63 Filed 04/03/12 Page 42 of 64

severally for an amount within the jurisdictional limits of this court, including an award of
interest, costs, and such other relief as this Court deems just and appropriate. Plaintiff reserves
the right to seek leave of court to assess punitive damages against Defendants jointly and

severally.

COUNT IX-UNJUST ENRICHMENT

[AGAINST ALL DE@ANTS]
Plaintiff re-alleges, and adopts by referen(@ ein, P Eag aphs 1 - 103 above, and further

alleges: @
158. The Debtors conferreK f|t upgon De endan aklng(ﬁbéansfé@
are the subjects of Counts | - VI @ Sec ended fain d ab

*

159. Defendants h%wmgly %Iuntarﬂ%@ﬁte& etained tf%nefy\

conferred by Debto@@h respget to guch tr “5&@ 6% b‘

160. T@ircugns ces are |two mea and @r Defendants
to retainthe&fitc \ed by @/lthou%mg th rustee the e thereof.

161. s%; ants riche @e’e btors’ bankruptcy estates.

162. TheT @\ ent%@he rem\@ﬁ se am%s by which Defendants were

er ap&te remedy.

unjustly enriched, through d emen%
WHEREFORE, thff dengds entry: gment against Defendants jointly and

severally for an amount withi &@lsdlct lets of this court, including an award of

@’

interest, costs, and such otger Jelief @\ourt deems just and appropriate.

_4D -
SILVER LAW GROUP

11780 West Sample Road e Coral Springs, Florida 33065 e Telephone (954) 755-4799 ¢ Facsimile (954) 755-4684
www.silverlaw.com



Case 11-02725-RAM Doc 63 Filed 04/03/12 Page 43 of 64

COUNT X - AIDING AND ABETTING BREACH OF FIDUCIARY DUTIES
[AGAINST ALL DEFENDANTS]

Plaintiff re-alleges, and adopts by reference herein, Paragraphs 1 - 103 above, and further
alleges:

163. At all material times, the culpable Debtor insiders were certain, but not all, of the
officers and directors of the Debtors; and as such, each owed the debtor-entities a fiduciary
obligation to discharge his duties in good faith, With@are that an ordinarily prudent officer or

director in a like position would exercise and |c9nner re@q’oly believed to be in the

Debtors’ best financial interests. @ O 6
164. The culpable Debto@ rs br d*the fi CQ dutleé owe

Debtors by exhibiting a Wllw&@lesse\\@grosw ent disngard fo tfl@
interests of the Debtors b@\%approp bg for wn p@@be efj d with 1o
elo !b}he

legitimate or justifi usme@pose T' at r| rs and/or the

Debtors’ cu b \O %

&ble De Sld reach oft e fldu0|ar LB{S they owed to the
Debtors actually a pro ca nC|aI to th

166. Defen nd/or oﬁ\uctlve wledge and rendered substantial
assistance in regard to th?\mble De gers 6% of their fiduciary duties to the
Debtors by ignoring their own m{ olicie procedures and by violating regulations
within the financial servm@r@try, the\§ your customer rules,” and other prudent and
sound practices and procedures with the financial services industry, as more fully identified
above, to generate and obtain substantial fee income and other business advantages.

167. Further, Defendants aided and abetted the culpable Debtor insiders in breaching

the fiduciary duties they owed to the Debtors by improperly paying royalties to the Debtors for
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the culpable Debtor insiders’ benefit and creating the Rebate Account into which ODL deposited
funds that rightfully should have flowed back to the Debtors’ customers instead of being used as
a “personal piggy-bank” by the culpable Debtor insiders.

168. ODL artificially created an additional spread for each metal transaction brought to
ODL by the Debtors — funds that should have instead been credited back to the Debtors’
customer accounts.

169. ODL allowed Certified, as an |nst| al client and account holder, to
improperly use customer assets to furtherb§e é\ ers. Specifically,

DEbg Insraers to@stom@ o %@

and/or collateralize their own no Stomer tions @g m e|r o

leveraged purchases, man %g/ |ch® taposeég%mm\ ken in Cet 19d’s @
accounts — all whlle Lowas e ofthe @%t of dDuse. ,
enda

170. esult o&e fore |able I da ectly and
proximately catsed t ebtors@the actsafid olens of the{lkable Debtor

insiders.
WH EREFOR&%\nff @ entr)f@% th ageist Defendants jointly and

severally for an amoun Wltr,@gjurl %@l imits court including an award of
interest, costs, and such o{\x relief N KQ@ just and appropriate. Plaintiff reserves

the right to seek leave of court6{§ SS @ amages against Defendants jointly and

severally. O &@

ODL permitted Certified and/or the
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COUNT XI —AIDING AND ABETTING CONVERSION
[AGAINST ALL DEFENDANTS]

Plaintiff re-alleges, and adopts by reference herein, Paragraphs 1 - 103 above, and further
alleges:

171. The culpable Debtor insiders asserted dominion and control over the property of
the Debtors by misappropriating for their personal use and benefit Debtor funds from the

accounts maintained by Defendants. @

172. Defendants had actual and/or c tive kn@ﬁge of the culpable Debtor

insiders’ acts in misappropriating the fun@tﬁe De%;by virt@tra@

tions W%
occurred during the financial servmﬁ tions@gmﬁng thg D;g?ors, th&lble@
insiders, and Defendants. Ag A \®, Q " q

173. Defendan@dered s%ntlal a Snce to§ able %or ms@nZ
converting the De unds t@\ormg \&Nﬂ m@ icie

violating reg@ons w$ flna@rwce@

other prudent an @pracﬂc%&d ro res W|th|n the fi anmaMices industry, as more

y
fully identified abdve. \A q
174.  Furth en %ﬁed an 2 aﬂ\ed the @able Debtor insiders in their

Yes ar6 ating the Rebate Account into which

>

{ag rocedyres, and by

: Yo mer rules,” and

conversion of customer f,@y payin

ODL deposited funds that rlghtfl{ Idh wed back to the Debtors’ customers instead
of being used as a “perso @/-bank"@*e culpable Debtor insiders.

175. ODL artificially créﬁ@an additional spread for each metal transaction brought to
ODL by the Debtors — funds that should have instead been credited back to the Debtors’

customer accounts.
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176. ODL allowed Certified, as an institutional client and account holder, to
improperly use customer assets to further benefit the culpable Debtor insiders. Specifically,
ODL permitted Certified and/or the culpable Debtor insiders to use customer funds to subsidize
and/or collateralize their own non-customer transactions with ODL, including making their own

leveraged purchases, many of which were juxtaposed to positions taken in Certified’s customer
accounts — all while ODL was aware of the impropriety of such use.
177.  As aresult of the foregoing, Defen&are “EEIe for all damages directly and

proximately caused to the Debtors through t§ a% Ions of IpagDebtor

insiders. \® (b' Q%
WHEREFORE, PIamnff@ nds e@awdg@aganq; dan?@/ %
severally for an amount @e jurg al li @Fns co@mcludmg‘bwar

interest, costs, and %other r@agthls Q@ms & appm@@' Plalntlhs rves
the right to see of c o@to asse e da agai regendar@y

severally. \
> & W

RLIABILITY

Plaintiff re-alleges, ﬂopts t%@nce hergt ragraphs 1 - 103 above, and further

alleges:

178. Thisisan actlo g dar@oased upon negligence and wire transfer
liability relating to wrong |re transfers of the Debtors’ funds on account with
Defendants, which were conducted by Defendants.

179. Atall times material hereto, the culpable Debtor insiders (by themselves and
through others upon their direction) authorized and directed via wire instructions several wire
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transfers of the Debtors’ funds on account with Defendants totaling millions of dollars (the
“Wire Transfers”).

180. Pursuant to applicable law, including but not limited to Chapter 670 of the Florida
Statutes, Defendants owed a duty of care to the Debtors to correctly and prudently process the
Wire Transfers, subject to commercially reasonable security procedures.

181. Defendants breached their duty of care {g the Debtors by violating their own
internal policies and procedures and by V|0Iat|ng |on56|ti|n the financial services

industry, the “know your customer” rules, as r p @nd sou ctlces and procedures
ful

within the financial services mdustr@ (lden Ified aQP Q%

182. Defendants furt&eéached@ﬂy of y Ia@ a(db%oces g
<
and/or effectuating the ere\\kansfer %Jpon tlé\@' al aneygr constructi

oy\%
suspicious actlvmeﬁ ing to @cpounts\h@ ors ned Wl@ndam

ctuatl he Wir rs D ngo icious

activities wit acco obV| ed flagS that requ(&that the funds

comprising the@ ran eﬂ@aln endan %&ng,@‘other things, full
notification and dlscI6® thoq)@l actnﬂ@ e agpr%ate criminal authorities.

184. Notably, Def'@ts kne%@xhe sutgas activities and other material “red

flags” prior to their decisio™NO proc Q@Qers which thereby caused the funds to be
transferred into, out of, and be&w% e@Qaccounts with Defendants for an improper
purpose and to third parti@mre e e thereafter dissipated and were further converted.

185. As adirect and proximate result of the above-cited breaches, the Debtors have
suffered damages in the amount of the value of the funds comprising the improper Wire
Transfers.
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WHEREFORE, Plaintiff demands entry of a judgment against Defendants jointly and
severally for an amount within the jurisdictional limits of this court, including an award of
interest, costs, and such other relief as this Court deems just and appropriate. Plaintiff reserves
the right to seek leave of court to assess punitive damages against Defendants jointly and

severally.

COUNT X1l =NEGLIGENT RET N AND SUPERVISION
[AGAINST ALL NDANT

Plaintiff re-alleges, and adopts by @&& he @@ragrap 103 gve and further

alleges: \® \ 0 Q%
186. Thisisan acti(@g dar@ased U@‘*‘*‘Q@Q“QP@HUOQ
<
and/or supervision of its m@\emen@b\;emplo clldK ut not I|m to, t Q

employees and age@ wefe ts yho w. Qggnsml Qreatlp ged tr
r@ \ (i\ OK\ <0/

platform descri ove.

187. tall i xaterIK@Defe@s kne&should hav known that their

4

*
employees, age@ oth r“@engag@ activi '@&perr@sransaaions that were

improper and perhapg@‘ mc%@ut not‘l@j b
@) creatl “grlgg g platf ntlfled in great

ompo blt “

(b) |gnor|ng D ts’ OQ térnal policies and procedures;

(©) viol gulat the financial services industry,
the@? %ﬂver rules” and other prudent and
soun ract procedures within the financial
services industry;

(d) creating the Rebate Account that permitted the culpable
Debtor insiders to pilfer more than $2 million that
rightfully should have flowed to the Debtors and their
customers;
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(e) making material misrepresentations regarding the safety,
security, and ultimate disposition of certain of Debtors’
funds;

()] failing to conduct proper due diligence regarding the source
and use of Debtors’ funds;

(9) failing to adhere to the requirements regarding the use of
Debtors’ accounts and the funds therein; and

(h) permitting and actually assisting the culpable Debtor
insiders in their improper use@ontrol of the Debtors’

funds.

188. Defendants had a duty to take s@’Qo prev&ect e improper activities
and conduct of their employees and ag to safe d the f the D@rs acc%s
Such steps could have included: K \ "

@) incre thos S, e oge an Q)O.)
ked b|IS ' onltoﬂ@ /\
| |n ef dants’ Jhg plat

/

Cust 7 po |th e to th
|ng | out ebt

nsu:n rudl % due di ce and

spendl erm ane I|e dat
of t lcers ents tasked
trad

|sh on|tor a|nt efendants’
orms
(d) reqU| d|t| a@anzatm(@ne wire transfer of
rs fun

hose solicited at the June

t symposium described above,
ndorse the culpable Debtor
tlvities.

(e) advising ¢ s, Inc
2008 anin

tha ants di
insNer bus@
189. Rather than discharge its duties to Debtors, Defendants turned a blind eye to, or
failed to exercise reasonable means to discover and correct active misconduct and negligence on

the part of their employees, agents, and others and instead permitted them to:

€)) create Defendants’ rigged trading platforms;
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(b) overlook the fact that there were no systems in place to
prevent the problem of asymmetrical slippage on market
orders and market liquidation orders;

(©) pay royalties and create a Rebate Account that essentially
robbed the Debtors and innocent customers of millions of
dollars; and

(d) substantially assist the culpable Debtor insiders in their
Ponzi scheme.

190. As adirect and proximate result of th&gligent retention and/or supervision of

their employees, agents and others by Defenda&)@ Debt u¢fered damages for which

Defendants are liable. @6 @

WHEREFORE, Plaintiff de@bbntry onngment @st Defe@lts jo

severally for an amount within rlsdl Imits courts ing g
Prainti

interest, costs, and such c@v lief a@ourt \usta @roprl ﬂo@

the right to seek le court 0 a &s p amag@st D(?@ %ntly
severally. $ A Q

ATI

. 8§ 1962(c

GAIN sQ )
Plaintiff re- al@%and/t%Q referg ereln@ragraphs 1 - 103 above, and further

alleges:

191. This cause of actio ts clai |nst Defendants for violations of 18 U.S.C.
8§ 1962(c) for conducting a@& of a | enterprise (the “RICO Enterprise”) through
the pattern of racketeenngih’vﬂy&%d herein.

192. At times material hereto, Plaintiff and Defendants were each a “person” as that

term is defined in 18 U.S.C. § 1961(3).

-50-
SILVER LAW GROUP

11780 West Sample Road e Coral Springs, Florida 33065 e Telephone (954) 755-4799 ¢ Facsimile (954) 755-4684
www.silverlaw.com



Case 11-02725-RAM Doc 63 Filed 04/03/12 Page 51 of 64

193. At times material hereto, Plaintiff was and is a “person injured in his or her
business or property by reason of a violation of” RICO within the meaning of 18 U.S.C. 8§
1964(c).

194. At times material hereto, Defendants were, and are, each a “person” who
conducted the affairs of the RICO Enterprise through the pattern of racketeering activity
described herein. While Defendants participated in the RICO Enterprise, they each had an
existence separate and distinct from the enterprls ther, 5&0 Enterprise is separate and

distinct from the “pattern of racketeering acEw e enda ve engaged.

195. At times material he@g ndants we assot@@vlth Q@jan%@

controlled the RICO Enterprlsi@xefend @&rtlup Theq~ an eme@
the affairs of the RICO E% se thr®\/arlety @:)ns\ ndants’ pardl 'patji%

RICO Enterprise is @s&ary fC)e §ucce5\ ation endgn@
<o’

196§ectlo ‘1&\4) of Mes an%erprlse g&nylndlwdual
partnership, coon Q@ orq@gal Eigﬁﬁ an@n‘or group of individuals

associated in fact altra@\t a I% ity.”

197.  The followin ons a%@s pres&known have been members of and
eanin

constitute an “enterprise’ "thm the @
@) Defend@ @Q

(b) A ggoup of e/software companies, and individual
programmefs,\at assisted Defendants in the development
of its client-side trading platform and in the development of
modifications to its back-end software used to
communicate with client-side trading platforms; and

(©) Introducing brokers to whom Defendants have paid
commissions.
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198. The RICO Enterprise is an association-in-fact within the meaning of 18 U.S.C. §
1961(4) and constitutes a group of “persons” associated together for the common purpose of
employing the multiple deceptive, abusive, and fraudulent acts described herein.

199. Defendants, collectively with one another as well as with the
middleware/software companies and individual programmers — some of whom are employees of
Defendants — created and deployed automated comp Igorithms in Defendants’ back-end
software that allowed Defendants to implement vwésho est trade execution practices and
manipulate settings in Defendants’ trading atgrrn e@rlment @sfendants’ customers.

200. Specifically, Defend heir nspl atorla tswer % ly

and willfully transact dishonest t@&xecu ctlces ng ?@re @5 nd q
server delays — all for the % se of e f efende‘xbcust
tur,

thelr cu o;@ ades in rofltab(t ades or
o‘\

efen prowd @al ince estot mi dlewa ftware companies

and individual @mme sm@ed m@c f s% to u tomers to Defendants’
rigged trading pIatfor&@(hos %Ware orr;oa% and individual programmers

knew Defendants were ut|I| shon% execut&actlces
odlcing

202. Likewise, mnerous I participated in the RICO Enterprise by

(such as the Debtors

complete losse

steering customers to Defenda@(y@ged tr, Q}Iatform and were paid commissions or other
fees by Defendants for th&{g ejforts @

203. The RICO Enterprise was, and is, an ongoing enterprise that engaged in, and

whose activities affect, interstate commerce by, among other things, marketing, advertising,
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selling or providing a Forex trading platform to numerous entities and individuals throughout the
United States.

204. The overarching purpose of the RICO Enterprise was for each of its members to
profit from customers opening trading accounts with Defendants. Defendants themselves
accomplished this goal by manipulating customer transactions accepting funds for foreign
currency trading, and misappropriating those funds, &he proceeds derived therefrom, through

the dishonest trade execution practices described @ Add| tlonally the middleware/software

companies and individual programmers acca ed @ s goal by creating

software systems necessary to enabl@ pow D dants@agew@nest%@

execution practices and then shar@ the H{@*oﬁts g@ fhengtly ducj
brokers furthered the goalg*qlc %prlse b %m@ in exchan for/\q

compensation, that ¢ $mer5 uc)eiendan&&gges an Qng p‘la@

205§ectlo ‘1%\1) of

things: 0
&Xt in %under‘(@% prpv sof 18 U.S.C.

y\ ud);
(b) mab@gany @rowsmns of 18 U.S.C.

(W|re

() Any act i &Ie um y of the provisions of 18 U.S.C.
€

ry transactions in property

ed ron}@ unlawful activity); and

(d) Any offense invdlving fraud connected with a case under
Title 11 (e.g., the U.S. Bankruptcy Code)

“rackew€ering actl\ﬁ&” is, among other
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206.  As set forth below and throughout this Second Amended Complaint, Defendants
have engaged in the affairs of the RICO Enterprise through multiple acts which serve as the
predicate for Plaintiff’s RICO claim.

Mail Fraud

207. Defendants, in violation of 18 U.S.C. § 1341, placed in post offices or official
depositories of the United States Postal Service matter and things to be delivered by Postal
Service, caused matters and things to be delivere omm(&mterstate carrier, and received

matters and things from the Postal Serwce$:g-aner | rstate g&‘ , iIncluding but not

heir |for dece;(@ationa)@atl
advertising and marketing car@xnd (@t Agre@ts toQ@d toé%%ant 5

their respective places of bLsts w@uded %@%orm almed at etra )\h

scheme to defraud CUSIgMmers syeh as jalse | Q@g{m w actgal ttenda
/
trading on Defi s radln é\ @

efen |sre ons a@ts Wer nowm arﬁ\tentlonal and were

made with the |@\o cr 1&1 eme (%"aud anipulate customers by
accepting funds for f(é@mel%%mg a opr;at r manipulating the amounts

limited to: (a) matters and things rel

traded.

209. Addltlona in wola\% 1341 Defendants conducted exchanges,
payments, and monetary trans@q@g the@QAall concerning the receipt and distribution of
the proceeds of Defendan@prcK ermn of the Debtors’ funds and those of the Debtors’

customers.
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Wire Fraud
210. Defendants, in violation of 18 U.S.C. § 1343, transmitted and received by wire,
internet connection, or other electronic media, matters and things relating to their uniform
deceptive national/international advertising and marketing campaign, including advertising
programs, promotions, seminars, press releases and advertising within its web site.
211. Defendants’ misrepresentations and actg were knowing and intentional and were
made with the intent to create and manage its sch defrayd and manipulate customers by

accepting funds for foreign currency trad IS% ting or pulatlng the amounts

traded. 6
O {0 (b:
212.  Additionally, |n Vi n of Q? C.8 1@3 ndu han

payments, and monetary tra%ers ua% ires c \@ng hwelpt and gl'sbbutlg\
tors’

proceeds of Defend lmprocr)onverm m Debt&Qnds an of the

213. s% ants i @tlon of \TN sc @‘\ @
@) @(\ngly a ansac in criminally
e

of avale reater $10,000 which was
nv& spe awful fy; and

(b) w ngage it ransfer or exchange, in or
ommerce, of funds or a

affecting mtt@a or fo ,
monetar ment sy Ng#rough, or to a financial

214, Spemﬁcallgafenﬁ%owmgly accepted and exchanged fraudulent transfers

of the interest in property of the particular Debtor listed in Exhibit “A,” which were made by
such Debtor to or for the benefit of Defendants using either the U.S. Postal Service or wire

transfers, or both.
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215. Defendants and the Debtors are all “financial institutions,” as that term is defined
in 18 U.S.C. § 1956(c)(6), 31 U.S.C. 8 5312(a)(2), and the rules promulgated thereunder.

Fraud Connected with a Case under Title 11

216. Defendants, in violation of the Bankruptcy Code, enacted and participated in a
fraud by knowingly accepting and exchanging fraudulent transfers of the interest in property of
the particular Debtor listed in Exhibit “A,” which were made by such Debtor to or for the benefit
of Defendants using either the U.S. Postal Serwcwﬁtra&\fers or both, with the actual

intent to hinder, delay, or defraud an entlty h %@NGFG o me on or after the date

such transfers were made, indebted. @ %
Q\ & O @
THEP N OF TEE &ty

217. As set forth %eln D@ have ttern of r%teer }\q
activity,” as deflnec$8¢u S. 1&61(5) |tt|n nspm@%)mmlt ast two

acts of racketegn ctmty&scnbe |th|n stt n

efen have e a scherae’to def% consum&ncludlng the

Debtors and ot?@w Q@ senta '@l?howi@}%ealments, suppressions
and omissions of maté @t in |ent A %g materials, creation of the

rigged trading platform des abov?@nnatlo ormatlon on their website,

nﬂq@d with the use of the United States Mail

or interstate/international teIec@nQ cati ms for the purpose of executing their scheme.

dissemination of mforma at inve

210. Defendant ketegin@Agtivities amount to a common course of conduct
intended to deceive and harm customers such as the Debtors. Each such racketeering activity is
related, has a similar purpose, involves the same or similar participants, and has similar results
affecting similar victims, including the Debtors.
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220. Plaintiff’s injuries were directly and proximately caused by Defendants’
racketeering activity.

221. Plaintiff has standing to sue Defendants under 18 U.S.C. § 1964(c) and to recover
compensatory damages, treble damages, and the costs of this suit, including an award of
reasonable attorneys’ fees.

WHEREFORE, Plaintiff demands entry of awent against Defendants jointly and

f thi E rt including an award of
interest and costs. Plaintiff reserves the n%t ek @@ courtt SS punitive damages

against Defendants jointly and seven\% 0 Q%

severally for an amount within the jurisdictional IG

COUNT XV =)

N\ A

Plaintiff re- @a?an ts by re Q@erem&raphs and 1 /le

above, and fur eges: b
222. his ¢ \actlo@a claim inst D ndants fo Iatlons of 18 U.S.C.

8§ 1962(d) for c‘mg t \Qg*he VISIO %h% RI
Defen @bnspl@v one a@i ngl%her individuals and entities,

to perpetrate unlawful acts v,(\wola % @) A{& Plaintiff or to perpetrate a lawful
de Mmulti

act by unlawful means, t : they @presentaﬂons of fact to the Debtors in an

effort to extract from the Debt %QecessaQs undisclosed charges, and improperly
protected investment capi boogt tal fees they could generate — all of which put
Defendants’ own pecuniary interest ahead of the Debtors’ welfare and economic safety.

224. In furtherance of their conspiracy, Defendants made to the Debtors, or agreed to
have someone make on their behalf, the false statements of fact detailed above.
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225. Defendants have both agreed to the overall objective of the conspiracy and have
agreed to commit at least two predicate acts in furtherance of the conspiracy.

226. As described above, Defendants objectively manifested, through words or actions,
their agreement to participate in the conduct of the affairs of the RICO Enterprise through a
pattern of racketeering activity.

227. Asadirect and proximate result of Defepdants’ conspiracy, Plaintiff has suffered

damage.
*

WHEREFORE, Plaintiff demands e tr&aj@ agams&endants jointly and
severally for an amount within the jyri %nal lignits of this ¢ cludi Qwar b
AR O
interest and costs. Plaintiff reser e rigf&&k Ieav@ﬁurt @ pu?@mag

| AN
against Defendants jointly a@evera%\ @ q
2 N A
b Q \6(0 /b‘
rein, Q§g§§k§)ove, and further

Q
C XVI*
$ [AG L DE
» 5@'\ .S
Plaintit¥ re-all and ad ferenc
Q;( * -
S SC
228. Defen nspi one , % wgll assther individuals and entities,
SN
to perpetrate an unlawful acw Plair% perpe(&awful act by unlawful means, to

wit: they made multiple n%epresenﬁ%m of fa{& Debtors in an effort to extract from the

Debtors unnecessary fees, undb{gs d charggsh\gnd improperly protected investment capital to

alleges:

boost the total fees they cﬁgbene e \of which put Defendants’ own pecuniary interest
ahead of the Debtors’ welfare and economic safety.
229. In furtherance of their conspiracy, Defendants made to the Debtors, or agreed to
have someone make on their behalf, the false statements of fact detailed above.
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230. Asadirect and proximate result of Defendants’ conspiracy, Plaintiff has suffered
damage.

WHEREFORE, Plaintiff demands entry of a judgment against Defendants jointly and
severally for an amount within the jurisdictional limits of this court, including an award of
interest and costs. Plaintiff reserves the right to seek leave of court to assess punitive damages

against Defendants jointly and severally.

COUNT XVII — BRA C RACT

[AGAINST LMEF%
Plaintiff re-alleges, and ado erenc ere Par %b‘uer
alleges: K $ O

231. Certified ents%d mto@e agree&g%ﬂh{@(the “Agr‘bnt”)/@

on Defendants’ Fore $\d|ng orm.

232. iff has ly pe of hIS ga |o®<hder t ment except
to the extent tsuc manc @n exc preve Qd hlndere/\ustrated and/or

rendered useles@\e ac &ISSIG@GWW& @
233. Asde r@xbo @wdantsﬁ\ d tQ fcbperform their obligations

under the Agreement Q
234. Inthe Agrg\oent D :’ﬁts nq@hey strictly forbid any form of

manipulation of their prices, 6®I n and platforms. Through their deceptive and

manipulative trading prac@ Defgad ave failed to fully perform this obligation under the
contract and have thus breached the Agreement.
235. Asadirect and proximate result of Defendants’ breach of the Agreement, Plaintiff
has suffered damages.
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WHEREFORE, Plaintiff demands entry of a judgment against Defendants jointly and
severally for an amount within the jurisdictional limits of this court, including an award of
interest and costs. Plaintiff reserves the right to seek leave of court to assess punitive damages
against Defendants jointly and severally.

COUNT XVIII -=BREACH OF IMPLIED COVENANT OF

GOOD FAITH AND FAIR DEALING
[AGAINST ALL D NTS]

Plaintiff re-alleges, and adopts by refer@erem P@faphs 1 - 103 above, and further

alleges: $ Q/ O 6

236. A covenant of good { nd fa@mng in t? rse of ntraQ
performance is implicit in ak cts 0@ q

237. The purp(@\fthe m%coven goo @@tof r an ag m nt y
protecting the p@gamst Q}ch of ﬂﬁ%ea onab atio lnfe () otherW|se

derived fro agree@‘n c@of g an@@lm the bargained-
for terms of the @@n K
238. fied e‘n@mto ritt agrér@wnh %%1 e “Agreement”) to trade

on Defendants’ Fore Ing %

239. The bargap\g\ar terms@ea«gre anluded an agreement made by

Defendants to engage in good fai ices rading platform and to present a reliable

trading platform where co@@, such%@DebtorS, can execute trades, free of manipulation
and deception by Defendants. &
240. In contravention of these bargained-for terms, Defendants engaged in various

unscrupulous acts with a purpose of defrauding their customers by accepting funding for foreign
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currency trading and misappropriating or manipulating the amounts invested, while hiding
behind auspices of a “disclaimer” buried inside lengthy computer-generated Agreement.

241. By reason of Defendants’ above-described conduct, Defendants have breached the
covenant of good faith and fair dealing, which has caused Plaintiff substantial harm.

242. Plaintiff has fully performed all of his/its obligations under the Agreement, except
to the extent that such performance has been excused, grevented, hindered, frustrated and/or

rendered useless by the acts and omissions of De

243. Asadirect and prOX|mate re tgf)D %@: g eac@he Agement Plaintiff

has suffered damages. \® K @ @%

WHEREFORE, Plaintiff @&nds e@a Judg®agal dan
severally for an amount wi \&e Ju@‘nal Im‘ his co mcludmg‘bwa

interest and costs. @%es@tbe ngl—@ leav urt to mtw% ages
against Defen thy severa 6 OK\

Q(b A@SE NTS

Plaintiff resergg\lgh er ame@s ecopd ended Complaint, upon
completion of his investigatiQn ﬂd dls@a asser dltlonal claims for relief against
thecirc

Defendants as may be Wa'\nted un

O
0/\

s and as allowed by law.
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Respectfully submitted,

SILVER LAW GROUP
11780 W. Sample Road

Coral Springs, Florida 33065
Telephone:  (954) 755-4799
Facsimile: (954) 755-4684

By: _/s/ Scott L. Silver

SCOTT L. SILVER
Florida Bar No. 095631

E-mail: SSilver@silverlaw.com
& DAVID C. SILVER
jda Bar No. 572764
C) Tail: er@silverlaw.com
$ . @ REMAS

E

iIIerl@OgH%v.c q
A

D. ARNO*”

.com

4
WE H @CERA thatgﬁ;k Of the f éing %Mtronically filed with the
Clerk of Court oMfthis _» day,Qf il 2012 ing /ECF system. We further
certify that the foregqjn me ng Sekv! ay on%wnsel of record on the below
Service List in the sp. ereo r via tgansmission of Notices of Electronic
JEC {Xgl ome o@ thori nner for those counsel who are not
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KAPILA v. ODL SECURITIES, ET AL.
CASE NOS.: 09-33115-RAM; 09-33124-RAM; and 09-33128-RAM (JOINTLY ADMINISTERED)
ADVERSARY PROCEEDING NO.: 11-02725-RAM

SERVICE LIST FOR ADVERSARY PROCEEDING NO. 11-02725-RAM

Electronic Mail Notice List
The following is the list of parties/counsel who are currently on the list to receive e-mail notice/service
for this case.

Counsel for Plaintiff, Soneet Kapila, Chapter 7 Trustee for the jointly administered bankruptcy
estates of Certified, Inc.; Global Bullion Trading G%\Inc.; and WJS Funding, Inc.

Jason S. Miller, Esq.
SILVER LAW GROUP

11780 West Sample Road 0 Q’

Coral Springs, FL 33065 . 6 @

Telephone: (954) 755-4799 $ @ O 6 QD
Facsimile: (954) 755- 468

E-mail; JMiller@silv

Counsel for Defendants¢
Inc. and FXCM Holdin
Allen R. Tomlinson,

FaCS|m|Ie

E-mail: 0
Robin J. Rubens, KsQ) N

LEVINE KELLOG LE SCH @
201 South Biscayne B %
34th Floor, Miami Ce

Miami, FL 33131

Telephone: (305) 4034 Q
Facsimile: (30 \@

E-mail: rir@lklIFw.co

|ted and FXCM Securities, Ltd.

royp, L
+ GRG, N LLP

Manual Notice List

The following is the list of parties/counsel who are not currently on the list to receive e-mail
notice/service for this case and must be served via First Class Mail, facsimile, overnight delivery, hand-
delivery, or by any other manner of service approved by this Court.
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Counsel for Plaintiff, Soneet Kapila, Chapter 7 Trustee for the jointly administered bankruptcy
estates of Certified, Inc.; Global Bullion Trading Group, Inc.; and WJS Funding, Inc.

Scott L. Silver, Esqg.

SILVER LAW GROUP

11780 West Sample Road

Coral Springs, FL 33065

Telephone: (954) 755-4799
Facsimile: (954) 755-4684
E-mail: SSilver@silverlaw.com

Co-Counsel for Defendants, Forex Capital Markets, LLC (FXCM LLC); FXCM Securities, LLC;

FXCM Inc. and FXCM Holdings, LLC
Lloyd Kadish, Esg.

LLOYD KADISH & ASSOCIATES, LTD.
345 North Canal Street - Suite 901

Chicago, IL 60606 @%

Telephone: (312) 559-9181 %
Facsimile: (312) 559-918 @' @»

E-mail: Ikadish@ag AQ $ .

Co-Counsel for Defendan\“&L Seguri Limite Grou L'g d; anfé.h Sec@
Roy W. Arnold, Esq. 9\\ b

Luke A. Sizemore, ;Ssq‘ AQ Q e
Reed Smith LLR < , i .

Reed Smith @ é @ K\ @/
225 Fifth e Swt@ (b \O %
Pittsbur 15222 Q «

Telephone ) 288- 3

Facsimile: 12) 28 b‘
E-mail: j@é eedSml m; LS|@@_@@
P /\cb R
'\
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